OMBUDSMAN FOR BERMUDA

SPECIAL REPORT
Pursuant to s. 16(3) Ombudsman Act 2004

Re: response of the Cabinet Office (Ministry responsible) to
‘Atlantica Unlocked: the Ombudsman’s Own Motion Systemic Investigation
into Allegations of Barriers to Access to the Bermuda Archives’

June 2010






COVER COMMENT for Special Report pursuant to S.16(3) Ombudsman Act 2004 (“Act”)

Re: Response of the Cabinet Office (Ministry responsible for the Bermuda Archives) to Atlantica
Unlocked: the Ombudsman’s Own Motion Systemic Investigation into Allegations of Barriers to
Access to the Bermuda Archives (“Archives”)

A. INTRODUCTION

1. For clarity, the Special Report of the Systemic Investigation tabled on June 30, 2009 pursuant to s.24 of
the Act will be referred to as the “Systemic Report”. This Special Report pursuant to s.16(3) of the Act
(comprised of this Cover Comment and attached Recommendations Grid) will be referred to as the
“Special Report”. As noted in paragraph 216 of the Systemic Report, I also submitted an 8 page Private
Report to the Premier (Minister), the Secretary to the Cabinet (Permanent Secretary) and the Chair (Chief
Justice) of the Archives Advisory Council (“AAC”). The first deadline for the Ministry’s response was
August 28, 2009, extended to December 4, 2009 and finally to March 31, 2010. The Response, dated
February 19, 2010, was received in our Office on February 24, 2010.

2. The Systemic Report set out 22 overall Recommendations but as several had ‘sub-recommendations’,
there are a total of 35 Responses and one No Response. The Responses to the Recommendations and my
corresponding observations as to their adequacy are set out in the Recommendations Grid attached as
Appendix I to this Special Report.

3. I must commend the diligence with which the AAC, a voluntary body, has considered those
Recommendations that are not only relevant to but also may greatly expand its work.

4. The 35 Responses show that 5 Recommendations were implemented and 6 are in process. Actions are
proposed for 16 Recommendations and no further action is proposed for 8 of them. Overall, I found 23 of
the Responses to be adequate or appropriate (with 8 caveats) and the remaining 12 Responses to be
inadequate or inappropriate:

Responses Adequate Inadequate
Implemented 5 4 1

In process 6 6 0
Action proposed 16 11 5

No further action 8 2 6
Totals 35 23 12

5. One official asked why I have paid so much attention to the Archives when there are many more
pressing issues in Bermuda. This question presents an opportunity to clarify that the Ombudsman is a last
resort for complainants. A country’s crises and structural problems should be tackled by the Ministries
and agencies responsible. The Ombudsman is tasked precisely with addressing those concerns that people
feel have fallen on deaf ears.

6. In any investigation, the devil is in the details. This has not been truer of any matter that our Office has
looked into than of the Archives investigation. Most issues have a technical component and almost every
explanation must be double-sourced and nuance reality-tested. Overall, it is clear that time, effort and
inclination is required to ferret out fact from fiction.

Before commenting on certain Responses, I must note the following two issues:



Purported Rebuttal

7. Usual Ombudsman practice is to comment on one or two sentences or paragraphs of an authority’s
response to an investigation report. However, as a courtesy and in an abundance of fairness, I attached to
the Systemic Report a 23 page, 75 paragraph “1% Rebuttal” from the Archives. However, I could not — in
full conscience — reprint 14 of the paragraphs: “I decline to print adverse statements made about other
persons (who do not appear to have been given the chance to respond).” Indeed, I had previously clarified
to the Archives and their counsel that the 14 adverse statements were contrary to the facts uncovered in

my seven month investigation.

8. On July 10, 2009 — without the courtesy of notification to me (much less a due process opportunity to
comment) — the Ministry tabled a “2™ Rebuttal” that purported to summarize and add back the 14
paragraphs that I had omitted. Actually, this 2™ Rebuttal similarly excluded, diluted or reworded nine of
the very 14 paragraphs that I had omitted. I take this as an effective admission that my caution to exclude
those adverse statements was justified.

Confidentiality of complainants and witnesses

9. The Systemic and Private Reports were criticized because I did not name witnesses. As noted in the
Systemic Report, several complainants and witnesses were apprehensive about putting their research at
risk should they be identifiable. Accordingly, I exercised my deeply considered discretion to conduct a
systemic investigation, thereby protecting their identities. Witness fears were justified. Both Rebuttals
impugned persons who had either agreed to be identifiable or were assumed to have given evidence. In
any event, all evidence was professionally vetted and corroborated in accordance with s.12(2) of the Act.

B. COMMENTS ON CERTAIN MINISTRY RESPONSES
Non-flash self-service photography
10. Recommendation: Establish and post a policy to allow for digital photography and scanning.

11. Response: Council discussed and agreed in principle use of digital cameras in the Reading Room
(without flash & in lieu of scanners) for research purposes. Policy & Guidelines for Use of self-service
photography to be developed and agreed by Council.

12. Comment: This excellent Response removes a substantial barrier to access and brings Bermuda in line
with well-established archival practice overseas. For AAC consideration: the policy should permit: (a) the
purchase of a workable copy stand (or other appropriate equipment to alleviate camera shake). Not to do
so would hobble the ability of researchers to take quality photographs; and (b) researchers to take
photographs for other purposes as well.

Use fees
13. Recommendation: The AAC should review, consult with the Archives and advise the Minister
(a) whether usage fees should be charged for items in the public domain
(b) whether there should be a waiver for scholarly and cultural works
(c) of a more practical and intellectually rigorous definition of ‘commercial’ use (to exclude break-even
ventures of cultural value to the country).

14. Response: Council reviewed, consulted with the Archives and advised: that the Archives fee structure
remains as it is due to current financial circumstances. The Minister will invite Council to review fees in
fiscal year 2011/12.



15. Comment: This Response is adequate if the time is required for careful consideration by the AAC to
determine the fundamental principle — should documents already in the public domain (i.e. no longer
subject to copyright) be subject to use fees?

16. For consideration by the AAC: currently, the Archives exempt from use fees a single use copy of
materials for educational and cultural production. Two or more copies or publication of material are
deemed “multiple use”, subject to use fees. The goal is to prevent the commercialization of and private
gain from public property. Private archives abroad often also charge use fees both to prevent
commercialization of private property and to finance their operations.

17. Many public archives do not charge fees for use of public material. The policy at the US National
Archives & Records Administration (“NARA”) is illustrative (in response to our inquiries re a recent
complaint about images located both there and in our Archives): “these images may be from the US [-]
series here at NARA, in which case none are copyrighted, all are in the public domain, so there is no need
to contact us for use or for reproductions purposes.”

18. Many public archives have a “materiality” threshold. That is, for relatively small (e.g. 3,000 or under)
print runs of commercial items (such as history books, DVDs and coffee table photo albums), there is a
nominal or no fee. For larger production runs, there is a commercial charge. The policy is that it is
preferable to encourage the disclosure and circulation of public information to the public rather than to
impose fees that may discourage use.

Access restrictions
19. Recommendation: The AAC should review, consult with the Archives and advise the Minister on
criteria for discretion by the Archives to place other restrictions on use.

20. Response: Council reviewed, consulted with the Archives and advised: that the practice of applying
existing access (open after 30 years) and privacy (personal data of living individuals closed) policies to
donor collections be upheld.

21. Comment: This Response is inadequate. In one instance, a researcher was denied access to an
organization’s administrative records even after the organization had requested that she be given access to
its entire collection. This Response suggests that access was denied to protect the privacy of living
individuals. This would be a fourth explanation. As detailed in the Private Report, the other explanations
were: (1) to the researcher: the records are not open to the public; (ii) to our investigation: as is the case
with public administrative records, these are closed for 30 years; and (iii) to the Secretary to the Cabinet
(in writing): closed to the public at donor request. In truth, the donor requested that the researcher have
access to all of its collection. In law, the 30 year statutory rule is for public records, not private donations.
I urge the AAC to reconsider this Response so as to permit donors to give permission for researchers to
have access to their materials.

Guidelines for staff and public
22. Recommendation: Establish guidelines for staff to assist them to respond to public queries about
(a) acquisition policies (b) restrictions on access (c) copyright (d) use fees (e) archival research.

23. Response: The Archives has no permanent public service staff at this time. Once fully staffed, the
Archives will develop a handbook and orient staff to policy and practices governing the use of the
collections.



24. Comment: This Response is inadequate. Given the revolving door of staff as well as current financial
constraints, it is unlikely that the Archives will be “fully staffed” in the near future, if ever. It is unrealistic
to wait to produce staff guidelines until four highly specialized new posts are hired. Indeed, given limited
staff, it is even more critical that the public should have as many guidelines as possible to conduct their
own research — this is best practice elsewhere.

25. For reference staff in particular, basic management instruments to enable them to assist the public do
not exist. Without a shelf / location list at the box level, it is difficult for staff to know where things are.
This is also a security issue and important for annual audits (see Recommendation 9 / Resources). It is
difficult for the Archives to know what should be where without a baseline list.

26. Perfection should not be made the enemy of the good. Until a handbook is developed, there are at least
two documents that can be available to the staff and public — imperfect, but better than nothing: (i) a
“Reference Desk Guide” created by a former staff that has been handed down surreptitiously from some
staff to others and is considered to be invaluable. It has not been made available to all staff even after the
investigation (when the Archives responded that this guide was “not on the radar”); and (i1) an “Index to
the Finding Aids”; appended to the Systemic Report; similarly has not yet been made available at the
Archives for the public.

27. This Response puts the issue of staffing squarely on the table. A number of other Responses in the
Recommendations Grid similarly argue for as many as four new specialist posts. While an archivist with
IT expertise would be ideal to implement many of the Recommendations, the kind and extent of
specialization suggested by the Ministry’s response is almost unheard of in small archives (all of which
are backlogged and yearn for more staff). Best practice at even far larger national archives (such as the
US and Canada) encourages senior archivists who have gravitated into specialties to be seconded to
different areas or otherwise generalize their expertise.

28. The number and specialization of staff may be less critical than their efficient management and
deployment as well as the prioritization and clarity of projects. The experience of the Archives of the
British Virgin Islands is instructive: with a meager three staff and in just three years, they manage to
balance archival tasks of cataloguing, etc, with robust outreach (including Friends of the Archives,
Records Management Month, History Research Project, Historical Calendar, Old Photos contest and
resulting book, “Snapshots of the Past”, as well as a Newsletter).

Veteran copying costs
29. Recommendation: Discontinue charging veterans copying costs for their own service records.

30. Response: Council recommended that seniors be exempt from paying for personal use copies of all
types of archival material. Cabinet will be invited to make changes to the Government Fees.

31. Comment: 1 applaud this Response for going beyond the Recommendation by extending the
exemption to all of Bermuda’s seniors.

Standard archival practice

32. Recommendation: The Archives should follow international standards and best archival practice. In
particular, deposits should not be re-arranged without consultation with the depositing authority to
confirm the factual, rather than theoretical, provenance of the records.



33. Response: Under the present administration, international archival standards were first introduced in
support of automated cataloguing, conservation and outreach. The Archives is dedicated in continuing its
work in applying standards.

34: Comment: Examples of past failure of basic archival standards include: (1) research was stymied
because relocated photographs were not cross-referenced; (iii) inadequate guidelines for staff to assist the
public (iii) until our investigation, the Archives was not even aware that NARA (to whom staff have been
sent for training courses over the years) has permitted self-service photography even before the invention
of digital photography; (iv) the Regimental Records have been rearranged at least twice over two years.
Three prior professional staff questioned both the apparent indecision and the failure to leave the records
in the order that they arrived and were used by the Regiment. [The Regiment’s Register is created
sequentially, but the files were kept and only useful alphabetically]; and (v) professionals have questioned
the focus of time and minute itemization of bits of the Archives before developing an overall
classification scheme for the entire Archives. This is somewhat like having an interior designer decorate a
room before the tank of the house is dug.

Manager / Mentor

35. Recommendation: An overseas archivist with expertise in administration, auditing of repositories,
cataloguing and freedom of information should be contracted to manage the Archives overall for a period
of not less than one year. Tasks for this person would include (a) auditing the state of tasks required to
bring both the Repository and the Records Centre to efficiency (b) developing and/or updating all relevant
policies, procedures and tools (c) rationalizing and speeding up the current five year plan for electronic
access (d) training staff in accessioning, appraisal, arrangement, cataloguing and outreach tasks as well as
reference interviews (e) developing an orientation module for new staff (f) supervising the strategy to
prepare for PATI legislation, including any implications for the Records Centre (g) mentoring the
Director in administration, public relations and management of people.

36. Response: The established post holder is a long serving dedicated and capable public servant,
committed to the efficient running of the Department and will be managed and supported as needed.

37. Comment: This Response is inadequate. The Recommendation was not made capriciously nor was the
Systemic Report the first time senior officials were alerted to these concerns. As detailed in the Private
Report, at least one of three prior interventions by senior officials in response to staff discontent noted
similar recommendations (never followed through and the Archivist was never informed). If no further
action is to be taken, then at the very least, the Department of Human Resources and/or the Office of
Internal Audit can assist the Ministry by reviewing processes, deliverables and deadlines for the tasks.

CONCLUSION

38. The decision to permit self-service photography is an important step in promoting public access to the
treasures within the Archives. However, most of the other Responses are silent or vague with respect to
timelines for implementing proposed actions. Accordingly — and to ensure that these matters are not
shoveled under the rug — I request an update by September 30, 2010 of the status of the
Recommendations, including any reconsideration of all Inadequate Responses.

39. I reiterate paragraph 227 of the Systemic Report: the Archives must play a fundamental role as
Bermuda shapes a national identity. As we lament the increase today in our community of violence,
intolerance and other forms of acrimony, it is instructive to consider to what extent the rich content of the
Archives can contribute to our collective and mutual esteem. By facing our history, we can perhaps
embrace ourselves.
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