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June 26, 2012
The Speaker, The House of Assembly
The Hon. Stanley Lowe, OBE, JP, MP
Sessions House
21 Parliament Street
Hamilton HM 12
Dear Honourable Speaker,
I have the honour to present my seventh Report which covers the year January 1, 2011 to December 31, 2011.
This Report is submitted in accordance with Section 24(1) and (3) of the Ombudsman Act 2004 which provides:

Annual and Special Repor ts
24 (1) The Ombudsman shall, as soon as practicable and in any case within six months after the end of each year,
prepare a report on the performance of his function under the Act during that year.
24 (3) The Ombudsman shall address and deliver his annual report and any special report made under this
section to the Speaker of the House of Assembly, and send a copy of the report to the Governor and the
President of the Senate.

Yours sincerely,

Arlene Brock
Ombudsman for Bermuda
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Cover quote: General Colin Powell’s “Four Rules” for intelligence staff (Newsweek May 13, 2012)

“Tell me what you know.
Tell me what you don’t know.
Then tell me what you think.
Always distinguish which is which.”
What you know means you are reasonably sure that your facts are corroborated. At best, you know where they came from, and you
can confirm them with multiple sources. At times you will not have this level of assurance, but you’re still pretty sure that your analysis is
correct. It’s OK to go with that if it’s all you have, but in every case, tell me why you are sure and your level of assurance.
What you don’t know is just as important. There is nothing worse than a leader believing he has accurate information when folks who
know he doesn’t don’t tell him that he doesn’t. I found myself in trouble on more than one occasion because people kept silent when
they should have spoken up. My infamous speech at the U.N. in 2003 about Iraqi WMD programs was not based on facts, though I
thought it was.
Tell me what you think. Though verified facts are the golden nuggets of decision making, unverified information, hunches, and even wild
beliefs may sometimes prove to be just as important.
Always distinguish which is which. I want as many inputs as time, staff, and circumstances allow. I weigh them all — corroborated facts,
analysis, opinions, hunches, informed instinct — and come up with a course of action. There’s no way I can do that unless you have
carefully placed each of them — facts, opinions, analysis, hunches, instinct — in their proper boxes.

Ombudsman’s Message
The past year was as intense as ever. In addition to an almost all consuming systemic investigation
(see below), there seem to be more, and in some cases more complex, individual complaints
that raised issues of due process and due diligence. We are seeing a need for more training in
the basics of good governance not only for the civil service but also for boards.
At the same time, we are heartened by the fact that most civil servants are eager to deliver good
public services and readily implement our recommendations. A stellar example was the Ministry
of Education’s forthright, full and serious response to our recommendations regarding Special
Needs services (see pg. 22). The Archives must also be commended for giant steps in the last
quarter of 2011 toward making its holdings more organized and accessible (see pg. 21).
The value of our authority to launch systemic investigations on our “Own Motion” in the public interest was perhaps most understood
through our investigation of the Special Development Order (“SDO”) process for gathering and analyzing data to inform decision-makers.
Although a 2011 Amendment to the Development and Planning Act 1974 moved the decision to grant a SDO from a single Minister to the
entire Legislature, this had no effect on the process to gather sufficient information on which the Legislators could base their decision.
There is a process for public input into regular development applications decided by the Development Applications Board. However
there is no such process for SDOs. Therefore, controversial applications – such as that by Tucker’s Point to lift decades-old conservation
protection from environmentally sensitive land – tend to descend into adversarial petition and protests. On all sides of the Tucker’s Point
SDO application, opinions were fervently asserted – with no actual facts to back them up. The inevitable administrative (and therefore
Ombudsman) question is: what should an orderly process look like to ensure that decision-makers have the benefit of the best possible
information and public input?
The investigation revealed that there is, in fact, a proven independent process with well-honed methodologies to evaluate development
proposals that are likely to cause adverse impact on the environment. This process is called Environmental Impact Assessment (“EIA”)
and is in use all over the world. The International Court of Justice as well as the Privy Council (whose decisions are binding on Bermuda)
endorse EIAs. Some 167 lending institutions, including HSBC (the major creditor of Tucker’s Point), require EIAs for certain development
loans. We do not need to reinvent the wheel.
Significantly, Bermuda has already agreed to require EIAs – before grant of approval – for developments that are either major or likely to
have significant adverse impact on the environment. This is one of the specific commitments in the UK Environment Charter (“Charter”)
signed by Bermuda in 2001. Bermuda’s failure to abide by the commitment to require an EIA prior to the decision to grant the Tucker’s
Point SDO resulted in clear inadequacies in the final SDO.
I found the Government’s response to our report: Today’s Choices – Tomorrow’s Costs to be inadequate. In particular, the denial that
the Charter is a legally binding agreement flies in the face of: basic principles of international law; actual intentions during drafting of the
Charter; statements made by the Government itself in 2001 - 2003; and, subsequent UK actions taken to implement and monitor the
Charter’s commitments. In May 2012, I tabled a brief Special Report detailing these irrefutable truths.
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Now that the substantive SDO reports are finalized, I can inform the Parliament and public that – if not for the protection of Bermuda’s
1968 Constitution – this investigation might not have been conducted at all. After announcing the investigation in April 2011, I endured six
high level conversations with three different persons over a four week period during which I was asked, advised, cajoled and urged not to
conduct it. Finally I was told “there is no value to this investigation”. A seventh conversation with three additional persons did not constitute
pressure as it was intended merely to clarify that I did not intend to investigate the actual decision to grant the Tucker’s Point SDO.
My jurisdiction to launch the investigation was and continues to be challenged despite an independent legal opinion from the UK supporting
my jurisdiction. This was the first time in six years that I had experienced such pressure. I prefer to conclude that there was neither malice
nor a conscious attempt to undermine my constitutional role. Rather, this pressure appears to be due to a fundamental misunderstanding
or ignorance of the stature of independent oversight in a democratic society. Fortunately, the Constitution protects my independence to
fulfill my statutory duties. Such pushback is an invitation to an Ombudsman to dig twice as broadly and twice as deeply.
This experience provided assurance about the power of the Constitution to protect our Office when – to badly mix metaphors – the
rubber meets the road and we hit a nerve. There is a lesson here: great care should be taken not to cross the line of interference with or
direction to the independent oversight Officers of the Constitution – the Auditor General and the Ombudsman. It was troubling that the
initial response to my draft report seemed intended to instruct me: “The better view may be to make recommendations without adverse
findings”. A recent public statement that: “Any concerns that the Auditor General might have would be best directed to the Financial
Secretary or to the Cabinet Secretary” was similarly out of order.
The Constitution clearly states – with respect to both the Auditor General and the Ombudsman – that in the exercise of our functions, we
“shall not be subject to the direction or control of any other person or authority”. There is a reason for this constitutional protection in the
modern world of accountability. Oversight institutions must have absolute independence and capacity to shine a light where others may
want to draw the blinds.
I hope and urge that all people will consider it a duty of the privilege of living in this island to learn about the Bermuda Constitution
Order 1968. All politicians, civil servants, members of boards and anyone else associated with governance should be well versed in it. All
members of the public and business community should understand the primacy of the Constitution. All students in all schools should be
taught about its critical role in setting out the rights and responsibilities of our daily lives.
Especially during this high pressured year, I thank my phenomenal staff for their profound calibre of thinking, probity of conduct, and
insistence on work at the highest possible standard.

Arlene Brock
Ombudsman for Bermuda
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Questions About the Om b u d s m a n
What is an Ombudsman?
An Ombudsman (the same word is used for singular and plural) is a non-partisan official who takes complaints from the public about
administrative decisions and actions in the delivery of public services. What is not legislative or judicial is administrative. The modern
Ombudsman institution started some 200 years ago, and there are now over 140 national Ombudsman throughout the world. The
Ombudsman is ideally established by a country’s Constitution. Almost all national Ombudsman are said to be of ‘general jurisdiction’
– meaning that they take complaints across the full spectrum of government and quasi-government agencies (except actions by e.g.
the Legislature, Cabinet, Courts or for national security and the investigation of crime). One way of conceptualizing this role is that the
Ombudsman is the eyes and ears for Parliament with respect to the actions of the civil service.
Under the umbrella of independent oversight, there are a number of variations amongst Ombudsman throughout the world. Approximately
60% of national Ombudsman are said to be hybrid – that is, in addition to strict maladministration, they may also have particular
jurisdiction for human rights, corruption or public access to information. Many large countries also have sector Ombudsman (e.g. for
prisons, discrimination, housing, etc.). Only five states in the US have state Ombudsman of general jurisdiction. There are a number of
complaint-handling bodies with the title ‘Ombudsman’ but which do not meet the criteria of independence because they are within or
ultimately subject to the entities that they oversee. Almost all private sector ‘Ombudsman’ are in this category. Nevertheless, if heeded,
such Ombudsman can influence proactive change within their organizations.
What are the Core Characteristics of an Ombudsman?
The most fundamental characteristic of the Ombudsman is independence. Although paid for by the public purse, the Ombudsman is not
subject to the direction or control of any other person (such as the Governor or Cabinet). The Ombudsman is accountable to the people
through an annual report to Parliament and an independent annual audit. Neutrality, fairness and fearlessness are other key qualities.
The Ombudsman’s effectiveness derives from the experience of due process, due diligence and fairness by both the public and the civil
service. As noted by Tom Frawley, Ombudsman for Northern Ireland: “the Ombudsman is not an advocate for either the public or the
government agency, s/he is a critical friend to both”.
What does “Maladministration” mean?
The Ombudsman is the last resort– after complainants have reasonably tried other available avenues to redress concerns about the Civil
Service’s decisions, recommendations, actions and failures to act. After investigating complaints, the Ombudsman makes a determination
of “maladministration”. While there is no hard definition of ‘maladministration’, the concept includes not only whether actions were lawful,
but also whether they were proper. Bermuda’s law stipulates that the term includes: improper, inefficient, bad, mistake of or contrary
to law, abuse of power, negligent, unreasonable delay, and actions or procedures that are arbitrary, discriminatory or oppressive. Some
actions such as unreasonable delay or even bias may not be unlawful, but may constitute maladministration.
Can the Ombudsman Force a Solution?
The Ombudsman makes recommendations only. Recommendations are intended to resolve specific complaints by putting complainants in
the place that they would have been in had there been no maladministration. Whether or not maladministration was found, Ombudsman
investigations may also illuminate ways to improve procedures generally. The Ombudsman should identify and recommend these also. The
Ombudsman institution has been described by the Supreme Court of Canada as the “paradigm of remedial legislation”. This means that
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recommendations are particularly important where the governing law of an issue or department is silent, vague or internally inconsistent.
In these instances, Ombudsman recommendations set out fundamental principles that ought to govern the processes and situations
giving rise to complaints. Overall in the past six years, about 98% of our recommendations have been implemented.
What is an “Own Motion” Investigation?
In addition to launching investigations of individual complaints, the Ombudsman may launch an investigation on her “own motion” in the
public interest – even if no complaints have been made. An “own motion” investigation usually begins with the premise that there are
systemic issues to be addressed beyond the concerns of any one person.
The government’s response to the SDO investigation launched April 2011 is that an own motion investigation is “partial and subjective”
because there is “no test of a third party complaint that has merit”. The notion that the outcome of an own motion investigation is
inherently biased because it is initiated without a complaint is wholly inconsistent with the purpose of an “own motion” power – which
is precisely that there is no requirement of a complaint. (Interestingly, in better economic times, the Ombudsman for Quebec used to
have a staff member tasked with trolling the media and listening to the talk shows in order to see whether there were issues that the
Ombudsman should consider investigating.)
“Own motion” investigations are:
• Systemic because issues: are not conducive to simple informal resolutions; go beyond immediate incidents and single complainants;
require broad fact-finding; and, may affect large numbers of people
• In the public interest because issues: are sensitive or high profile; are debated in the Legislature or media; are not easily investigated
by other authorities; involve more than one Ministry or organization; and, best practices in other jurisdictions are relevant.
To date in Bermuda, we have conducted three “own motion”, systemic investigations:
• As a result of our 2007 investigation into allegations of discrimination amongst doctors at the hospital: the leadership of practice
specialties is now chosen by open competition; operations are more fairly scheduled; the hospital has signed a number of agreements
with major hospitals abroad for diagnostic and other reference and training; anaesthetists are now on staff; and, there is a role
specifically addressing diversity issues (not just for doctors, but throughout the hospital).
• The 2009 investigation into the Archives has resulted in important although understated improvements for researchers. In particular,
Bermuda has entered the 21st century by allowing researchers to digitally photograph information. Time has proven that had my
recommendations (regarding preparation for impending Public Access to Information legislation) been implemented, there would
likely have been a more efficient, productive and dignified result.
• The result of the 2011-12 Special Development Order investigation is still to be determined. Certainly, this investigation shed factual
light on a number of misconceptions that were rampant in the public domain of opinion and emotion. If Bermuda acts consistently with
our prior commitments and international best practice, Environmental Impact Analysis will be required for all future major developments,
especially those likely to have significant adverse effect on the environment.
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What Does the Future Hold?
The Ombudsman institution worldwide is ever and rapidly evolving. Throughout the world, regardless of the system of government,
there is a well-established concept of three branches of government - the Legislature, Judiciary and Executive. In the last couple of years
a new idea has been emerging in the Ombudsman movement – this may well gain currency in the broader legal community in the next
decade or two.
The Ombudsman, Auditor General and other oversight institutions such as the Human Rights Commission and Police Complaints Authority
(if fully independent from governments) already exist as institutions and many are even entrenched in national Constitutions. In some
important ways, they are said to effectively constitute a fourth branch of government – the Accountability branch.
What have Commonwealth Cour ts said about the Ombudsman?
Re Purpose of the Ombudsman
The purpose of an ombudsman is provision of a “watch-dog” designed to look into the entire workings of administrative laws….he can
bring the lamp of scrutiny to otherwise dark places, even over the resistance of those who would draw the blinds. If his scrutiny and
observations are well-founded, corrective measures can be taken in due democratic process. If not, no harm can be done in looking at
that which is good? (Re Alberta Ombudsman Act [1970] 10 DLR (3rd) 47)
The traditional controls over the implementation and administration of governmental policies and programs – namely, the legislature,
the executive and the courts – are neither completely suited nor entirely capable of providing the supervision a burgeoning bureaucracy
demands. The inadequacy of legislative response to complaints arising from the day-to-day operation of government is not seriously
disputed. …The demands on members of legislative bodies are that they are naturally unable to give careful attention to the workings
of the entire bureaucracy. Moreover, they often lack the investigative resources necessary to follow up properly any matter they do elect
to pursue…
The limitations of courts are also well-known. Litigation can be costly and slow. Only the most serious cases of administrative abuse are
therefore likely to find their way into the courts. More importantly, there is simply no remedy at law available in a great many cases…
There is a large residue of grievances, which fit into none of the regular legal moulds, but are nonetheless real. A humane system of
government must provide some way of assuaging them, both for the sake of justice and because accumulating discontent is a serious
clog on administrative efficiency in a democratic country. (BCDC v. BC (Ombudsman) [1984] 2 SCR. 447)
Re Interpretation of Ombudsman Statutes
I do not think the remedial nature of the Ombudsman Act could fairly be doubted. The objects of the legislation and the degree to which
it should receive a large and liberal interpretation can best be understood by examining the scheme of the statute as well as the factors
that have motivated the creation of the Ombudsman’s office. (Public Services Ombudsman v. H.M. Attorney General for Gibraltar [17th
April 2003] Supreme Court of Gibraltar [Claim # 2002 T 283] )
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Limits on the Ombudsman’s jurisdiction should not be read in or implied in the absence of express language. (Alberta (Ombudsman) v.
Alberta (Human Rights and Citizenship Commission) 2008 ABQB 168)
Re Response of Authorities
The Parliamentary intention was that reports by Ombudsman should be loyally accepted by the local authorities concerned…This is
clear from…section 31(1) [of the Local Government Act 1974], which requires the local authority to notify the Ombudsman of the action
which it has taken and proposes to take in light of his report. (R v Local Commissioner for Administration ex parte Eastleigh Borough
Council [1988] 1 QB 855)
The [Minister] acting rationally, is entitled to reject a finding of maladministration and prefer his own view. But…it is not enough that the
[Minister] has reached his own view on rational grounds; it is necessary that his decision to reject the Ombudsman’s findings in favour
of his own view is, itself, not irrational having regard to the legislative intention which underlies [the Ombudsman’s legislation]…it is
not enough for a Minister who decides to reject the Ombudsman’s finding of maladministration simply to assert that he had a choice:
he must have a reason for rejecting a finding which the Ombudsman has made after an investigation. (Regina (Bradley and Others) v
Secretary of State for Work and Pensions and Others. [Judgment of the High Court Feb. 21, 2007; Court of Appeal Feb. 7, 2008] )
Bermuda’s Supreme Cour t has adopted the judicial view that the Ombudsman Act must be construed broadly, with a view toward
upholding rather than undermining the purpose of the institution.
Unless the Ombudsman’s statutory jurisdiction under the Ombudsman Act 2004 to investigate complaints of maladministration and
recommend that offending public authorities reconsider inappropriate administrative decisions is to be materially impaired, the Act must
be construed as empowering the Human Rights Commission to reconsider complaints which it has previously dismissed, especially
where it appears that the original decision was invalid. This principle, which has never before been considered as a matter of Bermudian
law, is of general application and is likely to apply to administrative decisions made by public authorities generally…
The application of the logic of the impugned decision to other statutory contexts could potentially curtail the Bermuda Ombudsman’s
remedial jurisdiction altogether…
It is difficult to apprehend how the policy objectives of the Human Rights Act could be advanced by contending for a construction of its
provisions which both (a) restricted the scope of relief the HRC could provide in respect of a meritorious complaint and (b) rendered
nugatory the important constitutionally-derived role of the Bermuda Ombudsman. (Smith v. Minister of Culture & Social Rehabilitation
[2011] SC (Bda) 8 Civ.)

S e e e x c e r p t f r o m t h e m a g a z i n e o f t h e A s s o c i a t i o n o f O m b u d s m a n f o r B r i t a i n a n d I r e l a n d o n p g s . 30 & 31
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Selected Summaries of C l o s e d C o m p l a i n t s
Ministry of Economy, Trade & Industry
F R O M A C I V I L S E R VA N T :

I am sure you will handle
this matter skillfu lly.

Department of Labour and Training

( “ La b o u r a n d Tr a i ning”)

Worker A had worked for over eighteen months before he was permitted to take his first
vacation (“1st Vacation”), having been told by his employer (“Employer”) he was not
entitled to vacation leave. He was not paid the vacation pay to which he was entitled.
Worker A complained to Labour and Training but requested that his name not be

FROM THE PUBLIC:

divulged. Accordingly, Labour and Training made general (no name) inquiries of Worker

Thanks for bein’ there.

A’s Employer. The Employer had been mistaken in believing that her staff were not subject
to the Employment Act 2000 (“Act”). Labour and Training advised Employer to make all
outstanding payments.
The next year Worker A took a second vacation (“2nd Vacation”) and again was not paid
for this period.

FROM THE PUBLIC:

All of you in your office
have excellent work ethic
and excellen t follow
up s kills.

Worker A approached our office complaining of Labour and Training’s unreasonable delay
in its investigation, adding that he was now owed for his 2nd Vacation.
Labour and Training did not record Worker A’s complaint as a formal complaint because
he had not wanted his name mentioned. Therefore, Labour and Training regarded this as
a general inquiry only and merely informed Worker A of his rights. Labour and Training did
not think that it was necessary to give him a formal closure letter.

FROM THE PUBLIC:

Please thank the powers that be for their
level of profession alism

and

follow

up

policies with clients.
This common courtesy
is missing within our
establishments and it
is refreshin g to know
a

sense

of

decency

still exist amon g the
few...so than k you!

Given the considerable confusion as to whether and when Labour and Training was
informed that they could use his name in their inquiries we could not find maladministration
on the grounds of unreasonable delay.
In any event, this matter eventually went to the Employment Tribunal which ruled that
Worker A be paid for both vacations.
Worker B’s employer (“Employer”) held a meeting of senior and executive personnel to
present a new organizational chart and reporting structure and to inform them of certain
redundancies. At this time Worker B was assigned additional management responsibilities
as a result of a managerial post being made redundant.
Just 10 days later Worker B was terminated effective immediately due to his position
being made redundant.
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Worker B filed a written complaint with Labour and Training alleging the Employer unfairly
dismissed him, having failed to offer him a lateral position.

F R OM TH E P U B LIC:

Labour and Training facilitated a meeting between Worker B and the Employer in which

We

know

you

were

the parties focused on the terms of Worker B’s severance package. Worker B’s complaint

doing th e righ t t hing.

that the dismissal was unfair (and, in fact, in retaliation for Worker B challenging the
Employer on another matter) was not raised by either Labour and Training or Worker B.
Worker B believed that Labour and Training would discuss the issue of whether or not the
dismissal was unfair with his Employer after Worker B left the discussion.
By a closure letter, later that month, Labour and Training informed Worker B that no
provisions of the Act were violated. No reasons were given for this conclusion.

F R OM TH E P U B LIC:

Thank-you, thank-you
– I would neve r had

Worker B complained to our office, and after an investigation we made the following
findings. Labour and Training:

gott en t his let t er if
you h ad n’t ca lled.

• failed to ask core questions in order to determine if the dismissal was in breach of
the Act
• was unresponsive to Worker B’s reminders that the primary issue was the
redundancy and the amount of the severance pay was secondary
• accepted all of the Employer’s explanations without question

F R OM TH E P U B LIC:

• did not request relevant documents

It’s such a relief! Thank

• assumed that a termination during times of difficult financial conditions cannot be

goodne ss y our office

unfair.

is th er e – h elp s to get
pe ople moving!

Accordingly, I found maladministration due to Labour and Training’s failure to conduct the
fullest possible investigation. I also found maladministration due to Labour and Training’s
failure to provide reasons to the complainant for the conclusion that no provisions of the
Act had been violated.
I made several recommendations to Labour and Training which aimed to put Worker
B in the same position he would have been in had no maladministration taken place.
I also made three general recommendations to assist Labour and Training in carrying out
thorough investigations in the future:
• research best practices for investigation standards for employment complaint
handling
• establish standards and procedures for investigation and conciliation

F R OM TH E P U B LIC:

I would like t o thank
you a nd M rs . Kumalae
for as sis ting m e in
getting this done. I am
sur e it was th e call
fr om your off ice that
got it moving.

• conduct ongoing training.
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I am happy to note that Labour and Training implemented the recommendations in this
UK Principles of Good
Administration: Being Open
and Accountable

case and conducted a thorough investigation. After this second investigation Labour and
Training determined that Worker B was not unfairly dismissed but could now provide
vetted reasons.

Public administration should be
transparent and information should

Guest Worker C complained to us about Labour and Training. He had approached

be handled as openly as the law

Labour and Training claiming that his former employer (“Employer”) terminated his

allows. Public bodies should give

employment unlawfully and failed to pay his pension and social insurance contributions

people information and, if appro-

to Government.

priate, advice that is clear, accurate,
complete, relevant and timely.
Public bodies should be open

In a meeting at our office Guest Worker C complained that Labour and Training had
been unresponsive to his requests for updates. During the course of this meeting Guest

and truthful when accounting for

Worker C also stated that the matter was now urgent as the Department of Immigration

their decisions and actions. They

(“Immigration”) had instructed him to leave within a month of his meeting with us.

should state their criteria for decision making and give reasons for

Guest Worker C requested that our office investigate Immigration’s failure to allow him to
stay in Bermuda until he had recovered the money owed to him. We advised him that he

their decisions.

was not required to be on the Island to collect any funds; therefore we would not make
Public bodies should handle and
process information properly and
appropriately in line with the law. So
while their policies and procedures
should

be

transparent,

public

bodies should, as the law requires,
also respect the privacy of personal
and confidential information.

preliminary inquiries into this complaint. We further instructed Guest Worker C that he
must abide by Immigration’s instructions and leave by the date Immigration stipulated, or
else he would face deportation proceedings.
Guest Worker C repeatedly requested that we speak to Immigration to extend his time
in Bermuda. Our response was that this was not something we could do, and that
his complaint to our office could not be used as a tactic to delay his departure. We
repeated that he must follow Immigration’s instructions. Guest Worker C continued to

Public bodies should create and
maintain reliable and usable records
as evidence of their activities. They
should manage records in line with
recognised standards to ensure
that they can be retrieved and that
they are kept for as long as there is
a statutory duty or business need.

allege mistreatment on the part of Immigration and requested our intervention. He also
repeatedly contacted the office of the Governor.
We established that Guest Worker C had not told the truth regarding Immigration’s
handling of his case. We finally informed Guest Worker C that we would not respond to
his further persistent requests against Immigration.
We found no maladministration on the part of Labour and Training, which had arranged

Public bodies should take responsi-

for Employer to pay Guest Worker C’s outstanding benefit payments. Labour and Training

bility for the actions of their staff.

had also verbally advised Guest Worker C of their findings that he had not been unlawfully
terminated.
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Department of Immigration – Work Permit Section
(“Immigration”)

Worker D’s employer (“Employer”) made his management position redundant. Worker D
complained to Immigration that another management position at the same organisation

UK Principles of Good
Administration: Being
Customer Focused
Public bodies should provide ser-

was retained. The two positions, though having different responsibilities, were equivalent

vices that are easily accessible to

in the Employer’s organizational chart and comparable in terms of skills. Worker D

their customers. Policies and pro-

complained that if his termination was a valid redundancy the Employer should have

cedures should be clear and there

made an effort to place him in another equal position. But there was no offer of continued

must be accurate, complete and

employment and a work permit holder occupied the retained management position.

understandable information about
the service.

After several months in which he did not hear from Immigration, Worker D complained
to our office. We found maladministration in Immigration’s failure to properly log and
process his complaint.
With respect to the redundancy however, Immigration would not recommend that the
work permit for the manager position in dispute be revoked as no Bermudian held

Public bodies should aim to ensure
that customers are clear about
their entitlements; about what they
can and cannot expect from the
public body; and about their own
responsibilities.

the exact same position of this particular manager. The generic word, Manager, is not
sufficient to equate the positions held by the Bermudian and work permit employee.
As long as the knowledge base of the two manager positions is different, Immigration
would not revoke a work permit of a position with the same title. Worker D’s complaint
was nevertheless placed in the Employer’s file for future reference when Immigration

Public bodies should do what
they say they are going to do. If
they make a commitment to do
something, they should keep to
it, or explain why they cannot.

is considering applications to renew work permits (See “Did You Know?”, pg. 28, on

They should meet their published

redundancies).

service standards, or let customers
know if they cannot.

Worker E’s employer (“Employer”) advertised for the position of Manager. Soon after,
Employer announced that a work permit holder was hired in the position of Vice-President

Public

/ Manager. However, Employer obtained a temporary three month work permit — for the

helpfully,

position of Manager only.
Worker E first complained to Immigration alleging that the advertisement for the VicePresident / Manager position was a sham advertisement. He asserted Employer had
already hired the work permit holder that they wanted to fill this position. Therefore there
was no intention to take any local applications seriously. Further, Worker E alleged, and

bodies

should

dealing

with

behave
people

promptly, within reasonable timescales and within any published
time limits. They should tell people
if things take longer than the public
body has stated, or than people can
reasonably expect them to take.

our investigation confirmed, that the two positions are often different with respect to

Public bodies should communicate

responsibilities.

effectively, using clear language
that people can understand and

After a delay of three months, Immigration told Worker E that his complaint had been

that is appropriate to them and

investigated and that “the proper recruitment procedures were followed” by the Employer.

their circumstances.

No reasons were given by Immigration for this conclusion.
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Notwithstanding Immigration’s conclusion, Immigration then allowed Employer to change
CO N G R AT U L AT I O N S
A R E I N O R DE R !
Beverly Wakem, President of
the International Ombudsman

the temporary work permit from the title of Manager to Vice-President / Manager. Further,
Immigration issued a five year work permit for the title of Vice-President / Manager.
Worker E resorted to our office. We found that Immigration failed to properly investigate

Institute, was named Dame

the complaint that this was a sham advertisement. Further to our recommendations,

Companion of the New Zea-

Immigration apologized to Worker E and conducted a proper investigation into the

land Order of Merit (for Queen

Employer’s conduct.

Elizabeth’s Jubilee).
Immigration presented its findings to the Minister that, indeed, the advertisement was
unacceptable. The Minister issued a warning to the Employer but decided not to revoke
the work permit in any event.

FROM THE PUBLIC:

I don’t know what you
said to them, bu t you
got the ball rollin g.
Thank you .

Ministry of Finance
H.M. Customs Department

(“Customs”)

Visitor F complained about his treatment by Customs. Customs found an item that
Customs believed was intended to be left in Bermuda. Visitor F maintained that the item
was his own. Customs told Visitor F that he would need to leave the item at the airport
and collect it upon his departure.

THANKS FOR
P R E S E N TAT I O N:

I would lik e to exten d
our deep appreciation
for your engaging and
informative

present-

ation yesterday to ou r
summer law stu den ts.
It is a good sign when
the only com plaint is
that we would have

After further searches and a lengthy wait, Customs told Visitor F that he could take the
item with him but he would have to pay duty on it. Visitor F’s experience with Customs
lasted around 2 hours.
Visitor F complained to our office alleging that: (a) he was humiliated by Customs’
extensive search and the threat of being x-rayed; (b) when he sought to complain to
a higher authority within Customs he was directed to the Ombudsman instead; and
(c) Customs improperly charged him duty.
We decided not to conduct a formal investigation into this complaint, but recognized the
opportunity to facilitate an informal resolution.

benefited from several

Customs agreed that they should have directed Visitor F to its internal two-tiered review

more hours of you r

process before directing him to our office.

informative sharin g.
As Customs had photographic evidence that Visitor F left the island with the item, they
refunded the amount that Visitor F paid in duty (after a delay).
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Customs has taken the steps of printing off electronic complaint forms for passengers
wishing to file complaints and these forms are also available on Customs’ website www.
customs.gov.bm.

F ROM TH E P U B LIC:

I a pp re cia te a ll the
he lp t ha t I got from

Pension Commission

(“Commission”)

y our of fic e.

Worker G, who had a terminal illness, applied to the Commission for a pension rebate
based on Shortened Life Expectancy (“Pension Rebate”). Worker G was still working for
her employer, but only part time.
The Commission requested that she provide documentation stating that she had only five
years to live. Worker G did not find this requirement stipulated in the National Pension
Scheme (Occupational Pensions) Act 1998 (“Pension Act”). The Pension Act stated only
that “a pension plan may provide for the payment of greater benefits...to a member
by reason of the mental or physical disability of a member that is likely to reduce

F R OM TH E P U B LIC:

I h ave h ad no written
re sp onse t o a ny of the
emails that I have sent
in these past 9 months.

considerably his life expectancy.”
(except from the
Although, the Commission received a report from Worker G’s physician that confirmed that

Ombudsman’s Office)

her prognosis carried a 5-year survival rate averaging no more than 20%, she complained
to our office that the Commission’s request was contrary to law.
After conducting our inquiries we made the following findings:
Eligibility of disability benefit
• It is not a policy member’s automatic right to receive a disability payment, such
as the Pension Rebate. Whether a policy member receives such a payment
depends on whether or not their employer’s pension plan contains such provisions.
Worker G’s pension plan provided for payment of a disability benefit, but only after
an employee terminated their employment. As Worker G was still working on a
part time basis she was not eligible for such payment.
Five year life expectancy requirement

THA N K YOU TO
AUTH OR ITI E S :
The National Drug Control
and Bermuda Addiction Certification Board for exceedingly prompt and helpful
responses.
The Human Rights Commission for thorough responses
and follow-up.

• In order to satisfy the “considerable reduction of life” aspect of s. 34 of the Pension

The Department of Financial

Act, the Commission requires a Registered Medical Practitioner to provide

Assistance for prompt res-

certification that a patient has five years or less to live as a result of a disability. This
is not a written policy but a long established practice. Plan administrators are
informed of the practice during the initial registration of their plans and reminded

ponses and for acting immediately to resolve complainant issues.

when an application for a disability benefit is submitted.
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• While empathizing that, given her situation, Worker G may have found this request
UK Principles of Good
Administration: Seeking
Continuous Improvement

to be cold and insensitive, we did not find maladministration in the Commission’s
request that she provide certification by a Registered Medical Practitioner that she
had five years or less to live in order to receive the Pension Rebate.

Public bodies should review their
policies and procedures regularly
to ensure they are effective; act-

Ministry of Justice

ively seek and welcome all feedback,

both

compliments

and

complaints; use feedback to improve their public service delivery
and performance; and capture
and review lessons learned from
complaints so that they contribute
to developing services.

Department of Legal Aid

( “ Le g a l A i d ” )

Prisoner H was incarcerated at Westgate. He had appealed his conviction to the Court of
Appeal which ruled against him.
Prisoner H wished to launch an appeal to the Privy Council but sought assistance from
Legal Aid to finance his appeal. Legal Aid denied Prisoner H’s application but did not give
reasons for its decision. Prisoner H wrote to Legal Aid seeking to know why his application
was denied but did not receive a response for over five months.
He complained to our office about Legal Aid’s unresponsiveness. After communicating with

UK Principles of Good
Administration: Acting Fairly
and Proportionally

Legal Aid we discovered that Legal Aid had never received Prisoner H’s letter requesting
reasons. We found that there was no maladministration on the part of Legal Aid which did
address his concerns after we brought them to Legal Aid’s attention.

When taking decisions, and particularly when imposing penalties,
public

bodies

should

behave

Ministry of National Security

reasonably and ensure that the
measures taken are proportionate to
the objectives pursued, appropriate

Department of Immigration – Border Control
(“Immigration”)

in the circumstances and fair to the
individuals concerned.

Guest Worker I complained that Immigration had treated him improperly by placing him
on the Immigration Stop List (“Stop List”) and had failed to give reasons for placing him

If applying the law, regulations or
procedures strictly would lead to
an unfair result for an individual,
the public body should seek to

on the list. Guest Worker I was engaged to a Bermudian but the Work Permit and Entry
/ Re-entry Permit, which had previously allowed him to work on the Island, had been
revoked, and he was instructed to leave Bermuda.

address the unfairness. In doing
so public bodies must, of course,

After consulting with Immigration, Guest Worker I left the Island, but returned the very

bear in mind the proper protection

next day. Immigration met with him as a result of his rapid return and told him he could

of public funds and ensure they do

be added to the Stop List.

not exceed their legal powers.

Guest Worker I left Bermuda again and returned a month later not realizing that he
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had, indeed, been placed on the Stop List just four days earlier. (He received the letter
informing him of this 3 weeks after traveling to Bermuda). Once he arrived in Bermuda
he was denied entry.
Guest Worker I claimed:
• that in his first meeting with Immigration he was told he could return to Bermuda,
as a visitor even just one day after the expiration of his work permit
• in his second meeting with Immigration, after his return on a Visitor’s visa,
Immigration made disparaging comments and the meeting felt like an interrogation
rather than an interview
• he had not received timely written notification that his name was put on the
Stop List.

UK Principles of
Good Administration:
Putting Things Right
When mistakes happen, public
bodies should acknowledge them,
apologise, explain what went
wrong and put things right quickly
and effectively.
Putting things right may include
reviewing any decisions found to
be incorrect; and reviewing and am-

The Ombudsman’s investigation entailed six discussions with relevant Immigration
officers, one with Guest Worker I and his fiancé and three with his fiancé alone. We also
thoroughly reviewed Immigration’s file on this matter.

ending any policies and procedures
found to be ineffective, unworkable
or unfair, giving appropriate notice
before changing the rules.

We found no evidence to support his claim that he was told that he could return to Bermuda

The actions of a well-run public

one day after his departure. Further, we found that there was no maladministration with

body can sometimes bear more

steps taken by Immigration in: (a) informing Guest Worker I that his behaviour caused

heavily on an individual because of

concern; and (b) then notifying him that his name was added to the Stop List.

their particular circumstances, even
though statutory duties, service
standards or both have been met.

Ministry of the Environment, Planning &
Infrastructure Strategy

Public bodies should be alert to
this and respond flexibly to avoid
or, where appropriate, put right any
such undue effect.

Department of Planning

(“Planning”)

Applicant J regularly makes planning and building permit applications to Planning on
behalf of clients. He complained that he had to wait five months for Planning to approve a

Public bodies should provide clear
and timely information about methods by which people can appeal

planning application and seven months for a building permit approval. During this period

or complain. They should provide

there were long periods when Planning did not respond to his queries. He claimed that

information about appropriate or-

such delays are commonplace and that Planning should provide responses in a more

ganisational or independent ways of

timely manner.

resolving complaints. They should
also consider providing information

Our office has previously discussed delays in responding to queries and the processing of

about possible sources of help for

applications with Planning. Planning took steps to review its operations and implemented

the customer, particularly for people

improvements. However, Planning acknowledged that, even with a significant backlog in

who may find the complaints pro-

the Department, it took too long to respond to Applicant J’s queries. Further their letter

cess daunting.

requesting revisions was not as clear as it could have been.
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We found that Planning’s delay in responding to Applicant J’s queries were unreasonable
FROM THE PUBLIC:

We really appreciate

and amounted to maladministration. But we made no recommendations as approval for
the two applications had been granted.

the work you’ve don e

Applicant J further expressed concerns that Planning did not have enough experienced

for the three of us.

planners, with inexperienced planners causing delays with unnecessary requests and
misreading plans. Planning responded that in this case, the issue was not that the
Inspector misunderstood or could not read the plans; he was concerned with whether or
not the plans complied with the spirit of the Building Code 1998 with respect to safety.
We did not find this due diligence to be unreasonable.

FROM THE PUBLIC:

I realize that when
you get involved things
move forward an d get
don e...

Applicant J highlighted an issue that we heard before: applicants feel reluctant to complain
for fear of retaliation against current and future projects. We have no factual evidence to
substantiate the fear of retaliation. Clearly, however, it will be a long-term challenge for
Planning (and other Government departments) to convince the public that there is a
culture of welcoming complaints.

Ministry of Youth, Families & Sports
F R O M A C A R I B B EA N
O M B U D S M A N:

Department of Child & Family Services

( “ Fa m i l y S e r v i ces”)

Father K complained that Family Services had been unresponsive to his requests for

I am not surprised by

specific information. During a period of family discord, Father K took his child to a private

the courtesy nor by the

agency for counseling. The Counselor sent a Child Protection Referral Form to Family

thoroughness of your

Services citing suspicions of abuse.

response.
The Police were alerted but told Father K that he had nothing to worry about. The Police
closed their investigation finding no evidence of child abuse.
Following the Police investigation, Family Services met with Father K to inform him that
the case had been closed by Family Services. At that meeting Father K asked to see the
FROM THE PUBLIC:

referral from the Counselor. Family Services indicated that “it would not be a problem” for

First let m e than k you

him to see the referral. Family Services met with Father K several more times and each

for

time he reminded them of his request.

your

quick

res-

ponse I tru ly appreciate the information
you provided.

Father K complained to our office that Family Services had been unresponsive to his
requests for the referral.
Under the Children Act 1998 no children’s officer can communicate information obtained

16

in the performance of his duties unless giving evidence in Court or authorized by
the Director of Family Services or the Minister. Family Services informed us that in its
conversations with Father K they explained that, while they had no objection to him
seeing the referral, he would need to obtain it directly from the Counselor himself.
We did not find maladministration in Family Services’ decision not to provide Father K with
a copy of the referral.

F ROM TH E P U B LIC:

I wish t o t ha nk you
a nd

your

t ea m

on

be ha lf of (C ompany)
f or y our pr ofe ssional
a nd time ly as sis tance

We pointed out to Father K that society’s interest in protecting children is paramount.

in

Unfortunately, that broad interest may sometimes entail inquiries and embarrassment

Hop ef ully t he matter

for individuals which do not result in legal or other consequences. Our understanding of
best practices is that the decision of agencies tasked with protecting children to divulge

t he

sa id

matter.

c an conc lude quickly
in a pos itive spirit.

information or not must be based on their own policies and competence.

Presentations a nd Wor k sh o ps
Local Presentations (A. Brock and Q. Kumalae)
Bermuda Bar Association • Bermuda College • Bermuda Public Services Union • Centre on Philanthropy • Department
of Child and Family Services • Human Rights Commission • Ministry of Education, Middle School Initiative • Pembroke
Rotary Club • Probus Club • Seniors’ Learning Center • Treatment of Offenders Board
International Presentation (A. Brock)
Curaçao Ombudsman Conference on The Duty of Confidentiality
International Workshops
Commonwealth Secretariat and UN ICC re NHRI Accreditation (A. Brock)
International Ombudsman Institute Board of Directors’ Meeting, Zambia (A. Brock)
Queen Mary University – Complaint Handling course (A. Brock vetted for International Ombudsman Institute Board of
Directors as Chair of Training Committee)
Forum for Canadian Ombudsman Prison & Probation Course, Halifax, NS (Q. Kumalae)
USOA Conference & Sharpening Your Teeth Investigations Course (C. Hay)
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Address Unknown: Retu r n t o S e n d e r P o l i c y
A complainant alleged that the ‘Return to Sender’ provision of the 2009 Post Office Amendment Act (“Amendment”) was draconian,
inefficient and may be in breach of the Universal Postal Union Treaty of 1875 (“Treaty”) – to which Bermuda became bound in 1877. The
Amendment requires that incoming mail be returned if not correctly addressed with: unit and building number, street name, parish and
postal code.
Our investigation entailed: visits to the Post Office sorting facility at the airport and the Hamilton Post Office; discussions with the UK Postal
Services Commission, the UK Royal Mail, US Postal Service, Caribbean officials and a UPU representative. We learned that the UPU does
not monitor adherence to the Treaty. Each state may decide on its own national conditions, policy and criteria for returning to senders
“items which it has not proved possible to deliver to the addressees for whatever reason”. Bermuda’s Amendment does not appear to
breach the Treaty.
However, the Amendment does seem to defy common sense. The public is frustrated that seemingly resolvable address infractions
prevent mail from being delivered on our 20 square miles yet mail with serious infractions is delivered in much larger jurisdictions. I have
received a report of the following example that occurred as late as January 2012.

Note: names and addresses have been changed / anonymized to protect the privacy of the actual sender and recipient!
The Post Office argued that the Amendment was necessary to educate recipients in Bermuda to inform senders of correct
addresses. People had come to expect that mail would be delivered no matter how poorly addressed. The Post Office clarified
that the principle is that mail is delivered to an address, not to a person. Even if a regular post person knows where their recipient lives,
a substitute might not. Therefore, mail must be addressed correctly. Prior campaigns to educate recipients to inform senders of correct
addresses were unsuccessful.
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The Post Office was concerned that an inordinate amount of time and expense was consumed each day by post persons to research
correct addresses. This delayed delivery of correctly addressed mail. (Prior to the Amendment only post persons did this research.) The
evidence submitted to me was that the research cost for the year ended August 31, 2009 was $147,293. The additional ‘return to sender’
cost was $20,274. This amounted to a total cost of approximately $14,000 per month to deal with incorrectly addressed mail. This was
the cost that the Amendment was intended to save.
A large portion of the incorrect mail was due to the absence of post codes. Further most of the infractions were due to mass monthly mail,
e.g. from the utilities, banks and insurance companies. As a result of the Amendment, these large local companies undertook to correct
their address databases.
The Post Office submitted evidence to me for the three months ended May 31, 2010 that, as a result of the Amendment, the volume
of incorrectly addressed mail had been cut by one-half. In this same period, the monthly cost to deal with return to incorrectly addressed
mail dropped from $14,000 to $8,000 (a savings of $6,000 per month). The Post Office did not assert (or submit any evidence of) the
$30,000 - $35,000 monthly costs / savings that was reported in the Royal Gazette on December 5, 2011.
Moreover, the Amendment did not end all research completely. Instead of post persons taking the time to research correct addresses for
the purpose of attempting to deliver the mail, research continues to be conducted at the airport sorting facility – now by non-delivery staff
and for the very different purpose of returning incorrectly addressed mail. Once a piece of mail is identified as having an incorrect postal
code, the researcher:
1. researches what the correct postal code should be by locating street names on the Land Valuation website
2. then stamps the mail with the Return To Sender red stamp to signify that it was incorrectly addressed
3. the stamp indicates that the problem was e.g. incorrect post code
4. the staff member then physically writes in the correct postal code on the RTS stamp for the purpose of educating the sender about
the correct address
5. finally, the mail is returned to sender.
Ironically, once the correct post code is located, the mail actually becomes “possible to deliver” as envisioned by the Treaty. Instead, it is
returned to senders. If the salary of the researcher is taken into account, the actual cost savings would be somewhat less than $6,000
per month.
Our comparative practices research revealed:
United States mail is filtered according to zip code. Like Bermuda, mail is deemed to be sent to an address, not to a person. Therefore,
mail with incorrect zip codes is not delivered. Such mail is researched and returned to sender with a note of the correct post code and the
request: ‘please inform recipient of correct postal code’. The reason given for the strict post code filtering is that there must be a consistent
process to handle millions of addresses and also millions of pieces of mail each day.
At the other end of the spectrum are Caribbean island states (most of which do not use postal codes). Even in some of the larger islands,
country roads may not be named. The delivery of mail is considered to be a social good and every attempt is made to do so. This is highly
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dependent on the local knowledge of post persons who know or can find out the names and addresses of recipients. A considerable
amount of research is done to identify the correct address. The Cayman Islands does have a postal code system – there, incorrectly
addressed mail is researched and delivered to recipients with a stamp indicating that the address was incorrect.
While precise postal codes were introduced in the UK decades ago, delivery practice is more like the Caribbean. Every effort is made to
research and deliver incorrectly addressed mail. At the local level, it is common for post persons to hand over mail that may belong to
neighbouring delivery routes to their colleagues. If that is not possible, then mail is returned to the local sorting facility where the mail is
researched, addresses corrected, then returned to post persons. If it is impossible to identify correct addresses at the local facility, then
mail is sent to the national sorting facility in Ireland (where it may be opened to ascertain correct addresses for the purpose of another
attempt to deliver).
UK authorities believe that the public would not accept any proposal to return incorrectly addressed mail to senders without research
effort. It is also considered unfair to penalize recipients for the failure of senders to address mail properly. Once mail becomes possible to
deliver (through research or local cooperation of post persons) then, it is delivered. Mail is returned to sender automatically only when a
person at the address declares that the mail does not belong to anyone living there and refuses to accept it.
The UK has expended considerable effort, time and money in the past four decades to educate senders to use correct addressing
standards, particularly postal codes. Although education campaigns were never as successful as hoped, no serious thought has been given
to dispensing with the research task in order to attempt to deliver the mail. The overriding and enduring principle of the UK post service
is that “the Royal Mail must be delivered”.
This is the citizen-friendly approach that would likely meet the test of a 2009 appeal decision of the Supreme Court of Bermuda. Our
Court held – with respect to an unrelated issue – that although a procedure may not be required by legislation, it is appropriate for the
government to implement the procedure if it is “simple and citizen-friendly”.
Given the fact that the problem of incorrectly addressed monthly mass mail has abated, it is my view that the random individual incorrectly
addressed mail ought to be manageable. Once the correct address is found on the Land Valuation database, I recommended that the
mail ought to be delivered rather than returned to sender. I also recommended that the true cost of returning researched mail to overseas
senders should be determined.
The Post Office resisted my recommendations. I was on the verge of submitting a Special Report to Parliament when I was informed that
the rule would be relaxed. The opinion in the Royal Gazette report below echoes a popular sentiment.

Postal U-turn
There was good news in the House of Assembly on Friday when Economy Minister Patrice Minors announced that one of the worst
decisions made in the last ten years was being “relaxed”.
This was the “return to sender” rule for minor address mistakes. Despite Ms. Minors’ best efforts to turn this U-turn into some kind
of victory, it must surely be clear that no policy did more to hurt the Post Office and to send it on its way to permanent irrelevance.
The Royal Gazette article published December 5, 2011
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However, it now appears that the policy may not have been relaxed on a permanent basis.
Again, I urge the Post Office to deliver the mail that is possible to be delivered after research at the airport sorting facility – rather than
returning to sender.
Note: print media reports of the 2nd and 3rd December 2011 announced that the Return To Sender policy would be relaxed for “minor
address infractions such as missing or incorrect postcodes” in a bid to “become more customer focused”. Those same media reports
indicated that, prior to the amendment, the cost to deliver incorrectly addressed mail was approximately $30,000 to $35,000 per month.
The claim is that the savings to the tax payer resulting from the amendment is almost half a million dollars a year. However, the evidence
provided to the Ombudsman prior to the December 2011 media report was that the cost of Return To Sender mail was approximately
$14,000 per month (not $30,000). The Post Office is working on explaining the discrepancy and I will update Parliament and the public
in my next Annual Report.

Update: Bermuda Arc h iv e s S pe ci al R e po r t
Further to Atlantica Unlocked, the Systemic Investigation into Allegations of Barriers to Access to the Bermuda Archives,
two critical tasks were started in the last quarter of 2011:
• A Shelf List was substantially completed by year end. This is a listing of all items in the Archives according to their shelf
location. This allows all staff to know exactly what is in the Archives and where. The Shelf List also provides the baseline
for future audits of the contents of the Archives. The Shelf List provides an important database for other forms of lists
and organization, including the foundational information needed for the more complex project of cataloguing the entire
collection of the Archives.
• There has been significant progress toward completion of the Accessions Register. All items that come into the Archives,
whether by purchase, donation or retention of government records, must be recorded in the Accessions Register. Only in
very rare cases can or should the public have access to documents and items that are not yet recorded. Our investigation of
2009 found that a substantial number of items that had entered the Archives years before had not yet been accessioned.
This updating of the Accessions Register will be welcome news to researchers.
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Update: Special Needs C o m p l a i n t
Department o f Education

(“Education”)

Our 2010 Interim Report details a parent’s complaint that Education failed to provide an adequate education in Bermuda for her special
needs child in accordance with the Education Act 1996 and the National Policy on Disabilities. We had received complaints in the past
about gaps in Education’s services for special needs students. Over the years of meeting with Education, we were assured that a strategy
would be forthcoming. This investigation showed that very little progress had been made.
We noted “there is a palpable cynicism and lack of confidence in Education’s resolve, leadership and capacity to tackle the task
of providing a suitable education locally for special needs students...The country should have an interest in ensuring that all such
children receive the training and confidence that will enable them to become functioning, independent, contributing adults. We pay now
or we pay later.”
An Ombudsman who merely resolves individual complaints – whilst that is important – is doing only half of her job. Each complaint
must be analyzed for possible systemic improvements. Although we were able to resolve the education needs of this student, we
also recommended that Education should establish a clear Special Education Needs (‘SEN’) policy. To its credit, Education took this
recommendation to heart almost immediately and set about to develop a strategy with input from parents, teachers and other stakeholders.
In order to inform this policy, we also recommended that Education request the Department of Internal Audit (‘DIA’) to conduct a thorough
evaluation of existing operations.
DIA conducted the audit in the last quarter of 2011 and issued its report in March 2012. In my opinion DIA did a stellar job of digging
into the considerations necessary to make special needs services more effective. DIA identified serious gaps, in particular, the need
for Education to:
• Ensure that fundamental rules set out in the SEN policy are set out in regulations (in light of the past 15 years of incessant change
in directions and priorities by some nine Ministers of Education and ten Permanent Secretaries)
• Learn about and incorporate Education’s responsibilities under the National Policy on Disabilities
• Assess and anticipate which students would require what services (especially students with multiple needs) over the medium
and long-term
• Develop realistic job descriptions that actually reflect work done and that remove disparities in qualifications for relevant
education officers
• Draft thorough, actionable, consistent and measurable Individual Education Plans
• Accurately document interventions and school visits by education officers in order to assess the impact of the strategies and
services for special needs students.
Education has already begun the process of drafting proper job descriptions and is on board to incorporate the other considerations raised
by DIA. We thank the parent who made this complaint. Ultimately, the complaint not only provided a resolution for her child, but also more
broadly will lead to enduring strategies to ensure that Bermuda improves its educational services for all special needs students.
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S t atistics
STAT U S

O F

CO M P L A I N TS

Number / Status at July 31 and December 31, 2010
and January 1 to December 31, 2011
COM P L AI NTS

R EF ER R ED

Number (54 total) / Where Referred

Other
Department of Labour & Training
Consumer Affairs

Aug 1, 2009 - Jul 31, 2010 – Total Complaints 248

Pension Commission

Aug 1, 2010 - Dec 31, 2010 – Total Complaints 89

Magistrate’s Court Family Support Division

Jan 1, 2011 - Dec 31, 2011 – Total Complaints 203

Open Complaints
Complaints Not Referred

Aug 1, 2005
Dec 31, 2010

Jan 1, 2011
Dec 31, 2011

To t a l

Complaints Brought Forward at Dec 31

76

48

124

New Complaints Not Referred

–

149

149

a resolution was be-

Complaints Closed / Declined during 2011

31

101

132

ing considered at the

Complaints Open at December 31

45

48

93

“Open” indicates that
complaints were still
being investigated or

cut-off date of our
Dec. 31 year-end.
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Did You Know?

Depar tment of Immigration’s Policy on Adver tising for Posts
• For applications for initial work permits, Immigration’s Advertising Criteria Policy REF: W3 (“Advertising Policy”) requires
that an employer must have advertised the position with specific details including the “title of the job being filled” and a
description “consistent with the normal functions associated with the job”.
• For applications for “the renewal of a work permit, including a periodic work permit” the Advertising Policy requires that
employers must have advertised the jobs held by non-Bermudians before Immigration would consider renewing the work
permit. Moreover, the Advertising Policy specifies requirements for: quarterly general advertisements; applications to waive
advertisements; and, applications for permission-in-principle to hire up to 6 months after an advertisement (rather than 3
months). Advertisements must state “that person’s job category”.
• “Periodic work permits” are held by people who periodically come to Bermuda, for example technicians and consultants.
The Advertising Policy does not apply to “temporary work permits” which are granted on a short term basis when positions
must be filled quickly with the proviso that there should be “no expectation of approval of further permits”. The Department
scrutinizes advertisements and recruitment processes for substantive positions that must go to the Immigration Board.

Depar tment of Immigration Policy on Redundancy of Bermudians
• Immigration encourages employers to preview planned redundancies with the Department and explain why there are
no other jobs for Bermudians whose jobs are made redundant. This ensures compliance with the “Laid-off Staff in the
Hospitality Industry” provisions of the Policy on Restrictions on Non-Bermudians Seeking or Obtaining Employment REF:
W5 (“Redundancy Policy”).
• Revocation of current work permits are rare and automatic only in such instances when, for example, Immigration
determines that an employer has misrepresented the recruitment process by tailoring a position for a guest worker or
claiming that “no Bermudian applied”.
• In the case of redundancy of positions held by Bermudians, Immigration may recommend revocation of current work
permits only when guest workers hold exactly the same job title and functions of the redundant position. Even then, it is
not an automatic process. Immigration would first request the Department of Labour and Training to conduct an applesto-apples assessment of qualifications and functions. For example, the generic word ‘Manager’ is not sufficient to require
revocation.
• However, in all cases of redundancy in the hospitality industry, an employer does have to explain why a Bermudian cannot
be deployed elsewhere.
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S t aff
Left, standing: Kara Simmons, Arlene
Brock, Catherine Hay. Seated: Quinell
Kumalae, Georgia Symonds. Below:
Tikitta Suhartono.

2011 was a very intense year. For all of our investigations and

• Chrystal Cassidy, who organized the vast volume of materials

especially the large systemic investigations, we do a great deal of

with such skill that we can locate information at the snap

due diligence to unearth available evidence, research best practices

of a finger. Chrystal has moved on to another interesting

and get a true handle on the context in which the investigated

opportunity and we do miss her intrepid focus and humour.

issues arise. Our Evidence Binders are usually about eight times as
thick as respective published reports.

• Kara Simmons worked with us for a few months in 2010 as
an intern. We then brought her back for a short contract to

The SDO investigation entailed interviews of 72 locals and 23

assist with the SDO investigation. She has now returned full-

overseas officials and substantial documentary review. The ability

time as the Administrative / Investigations Assistant. She is

of my entire staff to research, organize and analyze a vast array of

smart and eager to make a difference – a perfect complement

complex scientific, legal and international issues was inspiring. They

to our team.

did all of this while still managing to produce important resolutions
of everyday complaints. I am so proud of and truly blessed to be
able to work each day with these exceptional colleagues:

• Tikitta Suhartono, Administrative Officer, is the epitome of grace
under pressure and helped with SDO research tasks. Congrats
on your beautiful new baby.

• Quinell Kumalae, whose stalwart work ranks her not only as an
Investigations Officer par excellence, but as my deputy who
ensures that our office functions at the highest level.

• Georgia Symonds, Administrative Associate, continues to be
the golden glue who keeps us and complainants in good spirits
and organizes communication and travel, often far beyond her

• Catherine Hay, who joined as an Investigations Officer just
after her Call to the Bermuda Bar and whose thoughtful and
myriad talents are proving to be invaluable.

part-time schedule.
Thanks to all for such outstanding performance!
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From The Ombudsman
Issue 46 May 2012
(magazine of the Association of Ombudsman
for Britain and Ireland)
by kind permission
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Excerpts from Special R e p o r t
I N T R O D U CT I O N : The 2011 Tucker’s Point Special Development Order (“TP SDO”) was almost the perfect
storm. This SDO allows development in the last remaining, most pristine, biodiverse and environmentally
sensitive corner of Bermuda. This pitted concerns about the environment and about the transparency of the
process against a national interest in revitalizing the tourism industry. In 1995 and 2001, Tucker’s Point had
been the beneficiary of SDOs that lifted the protection of conservation zoning from approximately 20 - 30
acres of land. The 2011 application initially proposed to open up an additional 25 acres.
In prior years, the Minister responsible for the environment had the sole discretion under s. 15(12)(a) of the
Development and Planning Act 1974 (“DPA”) to approve SDO applications. An amendment to the DPA of
March 1, 2011 was a genuine attempt to make the SDO process more transparent. The amendment provides for the grant of SDOs by the
affirmative resolution procedure of the House of Assembly and the Senate. This amendment put the fact that there is to be a decision on
a SDO application squarely in the public eye. This enables scrutiny by Legislators and presumes the possibility of public lobbying. However
the amendment tackles only who makes the decision. It does not at all address the procedure to be followed to inform the decisionmakers. The Amendment does not ensure adequate data collection, incorporation of technical expertise or public disclosure.
The TP SDO focused Bermuda on two central questions: (a) what constitutes the national interest; and (b) how do we assess the
long-term costs of development proposals. The issue is not whether tourism development should be encouraged. Rather, the essential
controversy is whether tourism development should be allowed on land intended to be protected forever from development. The choice
is how to balance two equal imperatives – the need to bolster the economy and the sagging tourism industry today with the need to
conserve the physical environment for the social and economic good of current and future generations.
Almost everyone seemed to have an opinion – but very little in the way of data. There were allegations on all sides of the issue. Opponents
of the TP SDO launched public protests and charged that: proposed development would destroy rare species and habitats; the SDO is a
real estate deal disguised as tourism; the SDO was brought to the Legislature in the middle of the annual Budget Debate in order to limit
the focus and time for fully informed debate.
Voices in favour of the SDO alleged: opponents were misinformed, hostile to development and alarmist; the SDO is vital to Bermuda’s
entire tourism industry; opposition would damage Bermuda’s reputation with potential foreign investors; failure to issue the SDO would
imperil jobs in all sectors of the economy.
This as well as prior controversies alerted Bermuda to serious deficiencies in the SDO process – particularly the vacuum in opportunities
for public input. The debate swirling around the TP SDO was heavy with emotion and light on evidence. Speculation and suspicion rushed
in to fill gaps in information and process. It is clear that there is neither a consistent process to ensure public input nor guidance for
disclosure of adequate information to evaluate SDO applications.
Whether in the legislative process, the media, public opinion or administrative actions, the question of how different national interests
should be reconciled deserves the benefit of full, neutral and evidence-based information that should be available to all stakeholders and
decision-makers. When Government regulation is involved, it is the role of civil servants to corral all relevant considerations in order to
advise the Minister, Cabinet and Legislature. In light of the unsubstantiated claims made about the TP SDO, I decided to investigate the
scope and quality of the information analyzed and recommendations made by civil servants. Section 5(2)(b) of the Ombudsman Act
2004 (“the Act”) authorizes the Ombudsman: “on his own motion, notwithstanding that no complaint has been made to him, where he
is satisfied that there are reasonable grounds, to carry out an investigation in the public interest.”
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I did not investigate the actual decision made by the Legislature to grant the TP SDO. Instead, I investigated the information gathering and
analysis that was necessary to inform that decision. During the course of this investigation, I was gratified to learn that the Privy Council
made the exact same distinction in the 2004 case of Belize Alliance of Conservation NGOs v. The Department of the Environment (2004)
UK PC 6 (“Belize”): “Distinguish between the procedure to be followed in arriving at a decision and the merits of the decision itself.”
Decisions of the UK Supreme Court (House of Lords and Privy Council) are binding on Bermuda. Four key decisions of the UK Supreme
Court have set out that the proper procedure to be followed in arriving at a decision entails Environmental Impact Assessment (“EIA”) for
proposed developments that are likely to have significant adverse impact on the environment.
For two of those cases, the procedure was mandated by a European Directive. For the Belize case, the procedure was set out in domestic
legislation. For the Bahamas case (Save Guana Cay Reef Association v. R (2009) UK PC 44) there is no statutory procedure. EIAs are
conducted as a matter of practice, based on the desire of successive governments to take public views into account.
My investigation uncovered that in 2001 Bermuda agreed to conduct an EIA prior to approving development proposals that are major or
likely to cause significant adverse impact on the environment. That agreement was made with the UK in the UK Environment Charter (“UK
Charter”). The Charter is the route by which the UK complies with its international environmental obligations with respect to the Overseas
Territories. Bermuda also agreed to “commit to open and consultative decision-making on developments and plans which may affect the
environment; [and] ensure that environmental impact assessments include consultation with stakeholders”.
The UK Charter is more than just a statement of good intentions. There is no enforcement mechanism, however, like the Tax Information
Exchange Agreements that Bermuda has entered into in recent years, our signature on the UK Charter has the force of law. Our word must
be our bond. While there is no annual reporting requirement, several of the other OTs voluntarily report to the Foreign and Commonwealth
Office on their adherence to the letter and spirit of the UK Charter. These commitments effectively acknowledge that protecting the
environment is not merely a national priority but is of international importance.
Bermuda’s obligations under the Charter are set out in mandatory language. Almost by definition, proposals to develop land that were
designated in 1983 with conservation zoning (such as woodland reserve) are likely to have significant adverse impact on the environment.
This was the case for the TP SDO proposal. Accordingly, this investigation found that the failure to require an EIA was unlawful as neither
the Charter nor decisions of the UK Supreme Court were taken into account.
Bermuda’s obligations under the UK Charter mirror the obligations imposed on UK planning authorities by the European Directive
85/337/EEC (European Economic Community). Therefore, decisions of the UK Supreme Court are relevant in determining the nature
and extent of obligations assumed by Bermuda as a signatory to the UK Charter.
EIA is now part of national legislation, regulations and other formal procedures in over 100 countries throughout the world. The substance
of the impact assessed has evolved from an initial focus on the biological and physical components of development to a wider focus today
that includes the chemical, visual, cultural, economic and social components of the total proposed development.
The International Association for Impact Assessment defines EIA as “the process of identifying, predicting, evaluating and mitigating the
biophysical, social, and other relevant effects of development proposals prior to major decisions being taken and commitments made”.
An EIA, which is usually project-specific, draws together expert scientific study, policy analysis and public input. The EIA is an objective,
independent check on the optimistic projections of proponents of a development as well as on the worst case pessimism of detractors.
To be credible, EIAs should be produced by independent professional bodies with no financial or other interest in the proposed projects.
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In many jurisdictions, it is a standard business cost for EIAs to be paid for by developers and then for Governments to evaluate them by their
own appropriate agencies and/or by independent, reputable consultants (chosen by Governments but also paid for by developers).
Technically, the Environmental Impact Statement (“EIS”) is a different document, most often produced by the developer. It summarizes
the results of the EIA in accessible language that enables the public to evaluate the potential impacts of the predicted effects of proposed
development. The primary value of an EIS is to explore how identified adverse effects can be mitigated and to justify why alternatives may
or may not work. In some instances, an EIS is produced by a Government instead of the developer. Effectively then, the EIS is the statement
of the decision that sets out the Government’s views on the significance of the project’s environmental effects, any mitigation measures
or follow-up programs deemed appropriate as well as the reasons for the decisions to grant or decline development applications.
Bermuda has not ignored the concept of EIAs entirely. There is provision for the Development Applications Board’s (DAB) discretion to
require an EIA. However the DAB has the authority only to decide on applications to develop land that is already allowed to be developed.
The DAB has no authority to change conservation zoning and therefore has no involvement whatsoever in the procedure to be followed
in arriving at a decision to grant Special Development Orders.
The discretion of the DAB to require an EIA for proposals that might have an adverse impact on the environment is intended to enable the
DAB to have all pertinent information. Clearly, it is no less essential for the Legislature who grants SDOs to have all pertinent information
for proposals that will definitely have adverse impacts on the environment – by virtue of the removal of the protection of conservation
zoning.
The final version of the 2011 TP SDO lifted conservation zoning off 12.4 acres of land (1.3 acres Nature Reserve; 8.5 acres Woodland
Reserve; 2.6 acres Coastal Reserve). As part of this SDO, Tucker’s Point donated some 40.5 acres of its property to the people of Bermuda.
Trade-offs of sensitive land for development rights are not unusual for SDOs and agreements under s. 34 of the DPA. The purpose
and work of the Department of Conservation Services is to protect as much virgin land, species and habitats as possible. Accordingly,
the Department has set a goal of encouraging 110 - 150% of donated lands in exchange for development rights that encroach into
conservation areas. The 2011 TP SDO gift of 40.5 acres (versus 12.4 acres of conservation land opened for development) represents, at
first glance, a hefty return of 350%. However, as there were no donations for the 1995 and 2001 SDOs, the 2011 donation represents
an overall return to the public of TP conservation lands of approximately 100 - 110%.
Cynics point out that almost half of the 40.5 acres is underwater – 18 acres is in Mangrove Lake. Further, some of the other donated land
is very steep and thus costly to build on. Moreover, the public will now be saddled with the costs of conservation and management. In
my considered opinion, the scale of the gift is still significant and ought to be welcomed given the rapid urbanization of our 21 sq. mile
island. Some people do worry that there is nothing to prevent a future government from rezoning, building on or otherwise releasing the
gifted lands for development. To date, the documentation to perfect this donation has not been completed.
Despite the absence of an EIA, civil servants made good faith efforts to raise environmental concerns.
A. The Department of Conservation Services (“DCS”) categorized (but without the detail of an EIA) the likely environmental impact on
each lot in the original TP SDO proposal (the 59 lots on Catchment Hill were not categorized as these had previously been approved for
development):
• LOW: minimal environmental impact on natural habitat (excluding unknown cave systems)
• MEDIUM: limited environmental impact (excluding unknown cave systems) that could be reasonably mitigated by surveying the
areas for best development / least environmental impact
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• HIGH: not recommended for residential development; major impact on existing natural features from woodland fragmentation,
specimen trees (endemic / native/ naturalized), habitat value, visual / aesthetic / Bermuda’s image and known and unknown
caves. Some of these can be mitigated with appropriate planning and conservation assessment but would have significant adverse
impacts on Bermuda’s environment
• VERY HIGH: immediate extreme environmental impacts and critical habitat degradation; greatest impact on recognized environmental
“biodiversity Hot Spots”, cave systems, critically endangered plant species and habitat and associated resident or migratory specified
fauna. Limited mitigation could be provided with surveys, costly engineering solutions and appropriate planning assessment based
on a conservation foundation.
B. DCS recommended (and the Departments of Planning and Sustainable Development reiterated) that there should be no development
without a mitigation plan for the lots categorized at risk of medium to very high impact on the environment.

LOW

MEDIUM

HIGH

VERY HIGH

Proposed Development

6

8

5

4

Final Approved SDO

6

8

5

1

The conditions attached to the TP SDO were crafted without the benefit of a comprehensive EIA – which would have been able to
illuminate the conditions that should be attached. Five are, in fact, not conditions at all. Rather, they are requirements for studies:
• habitat survey [condition 3(a)(ii)]
• geotechnical assessment [3(a)(iii)]
• land use impact analysis [3(a)(iv)]
• subterranean topographical survey [3(b)]
• record of critical habitat or existing mature specimen endemic, native or ornamental plants [3(e)]. It is likely that the woodland
vegetation retention / replacement / removal program called for by [3(a)(i)] would be based on the study conducted by [3(e)].
Our EIA expert notes: “Studies, including surveys and other forms of environmental data collection, no doubt need to be conducted as
part of an EIA, but these, by my standard, must be done in support of making predictions of the possible impacts on valued ecosystem
components. They do not, in and of themselves, come anywhere close to constituting an EIA.”
The remaining do constitute conditions on design, construction and operations re: excavation [3(c)]; water disposal [3(d)]; roads [3(f)];
run-off from roads [3(g)]; sewage disposal [3(h)]; utility trenching [3(i)]; gardening [3(j)]; and Conservation Management Plan for 5 sites
[3(k)]. Far from being stringent, however there are questions about the adequacy of some of these.
For example, the condition regarding excavation and boreholes [3(c)] does not set out the drilling methods and, indeed, may not be the
best test. Since the shape of caves is highly irregular in three dimensions, it is possible that caves could occur within a foot or two of the
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edge of a building site and still not be detected by borehole distribution. As was recently acknowledged during excavation for the new
hospital, exploratory boreholes do not necessarily predict the full extent of naturally occurring voids that are a characteristic of Bermuda
stone (excavations at the hospital site uncovered sand pockets that need to be removed, often by hand, and filled in with concrete). Note
that the electro-magnetic technology used in the TP EIA of 1995, while effective for shallow depths, was criticized as ineffective for hills
well above sea level (such as Ship’s Hill).
At least one condition [3(h)] regarding sewage treatment is, on its face, self-contradictory: there is an absolute prohibition on septic tanks,
yet also an allowance for them as an alternative to connecting new residences to the existing sewage treatment plant. The evidence is that
this condition was not thoroughly fleshed out before drafting.
In the absence of an EIA, the TP SDO also missed a number of considerations such as:
• tourism trend analysis to evaluate feasibility of development
• conditions proscribing construction methods, machinery and access (the land use impact analysis condition [3(a)(iv)] does not include
the impact of temporary construction)
• provisions for ongoing monitoring and enforcement for failure to abide by the Water Resources Act 1975 or other relevant regulations
• ongoing monitoring of known caves
• traffic survey
• review of compliance with prior SDO conditions or analysis of whether prior SDOs had accomplished stated goals
• check-off of third party compliance. Civil servants should be aware of whether or not applicants are subject to any other Impact Analysis
requirements. For example, in 2003, HSBC had adopted the Equator Principles which are applied to new loans of US$10 million or
more as well as to existing loan facilities where changes in scale or scope may create significant environmental and/or social impacts
or significantly change the nature or degree of an existing impact. If the SDO granted to TP brings that project into this definition, then
HSBC has committed to require TP to produce a Social and Environmental Assessment
• analysis of saturation of development. Note: Maps provided to Planning did not indicate all existing development (upon which proposed
development could be superimposed)
• consideration of genuine alternatives for locations, technologies and designs is an important component of an EIA. The purpose is to
identify and evaluate alternative actions that accomplish development goals and still promote sustainable development.
The conditions attached to the TP SDO are clearly no substitute for a comprehensive EIA. There may be cases when an EIA suggests that
no development at all should take place on sites that have been approved ‘in principle’. This would be a dilemma for developers who may
have based financial projections on being able to develop all of the lots approved ‘in principle’. This could also be a deterrent to foreign
investment if Bermuda becomes known as a jurisdiction that approves development that is incapable of being carried out.
In the absence of an EIA, ‘in principle’ approval is risky. The TP SDO purports to provide some comfort to the public by stipulating that
certain reserved matters must be processed in the regular application process for decision by the DAB. This is thin comfort. DAB decisions
on design, construction, landscaping, building height and so on do not cure the failure to obtain adequate information on the preliminary
question of whether development should be allowed. The Dockyard cruise pier is a current example of the reported mistakes that can
happen when a proper EIA is not done.
There is considerable concern that DAB decisions regarding the reserved matters for the TP SDO can be overruled by the Minister on
appeal. The Minister has the sole discretion to overrule DAB decisions – notwithstanding the contrary technical advice of the independent
inspector who advises the Minister. The 2010 ruling of the Bermuda Supreme Court [BEST v. Min. of Environment (2008) No. 321]
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requires the Minister to give sufficient reasons for overruling decisions of the DAB. However, recent decisions demonstrate that the appeal
process is vulnerable to public distrust. An EIA gives the word “transparency” meaning – by disclosing considerations used to make
decisions (whether by the Legislature to grant a SDO, or decisions by the DAB or by the Minister on appeal).
CONCLUSION: At the launch of this investigation, a senior civil servant told me that “there is no value to this investigation”. I find that
there is considerable value in knowing what the law is. Surely, it is important for the civil service to know what obligations Bermuda
has agreed to implement. The civil service cannot adequately advise Ministers if they do not know what laws and international standards
apply. This is called due diligence. The failure to make the effort to be informed about the key considerations and procedures to be
followed by the civil service, prior to decisions being made by Cabinet and the Legislature, amounts to willful blindness at best; gross
negligence at worst.
My Report concluded with a note that there remains an elephant in the room. There are members of the public who believe that
something untoward went on with the Tucker’s Point SDO: “so and so owns a unit there...was wined and dined...is related to...is being
protected...did money change hands?”. I have uncovered no evidence to support such suspicions of corruption. If I had, the Ombudsman
Act 2004 requires me to refer the matter to a more appropriate authority (such as the police). What I do know is how strongly perceptions
can become reality and how suspicion and distrust do forcefully flood in to fill gaps in information.
There is value in transparency. A proper process would certainly have muted suspicions of corruption. An EIA process that: fairly balances
long term and short term priorities; realistically assesses risks and genuinely explores mitigation; reasonably discloses the business case for
SDOs; and, ensures respectful avenues for public consultation (as is best practice all over the world) would have gone a long way toward
dispelling animosity and fostering public trust.

The Report found maladministration in:
• the collective failure of due diligence to determine applicable law, international standards and best practice relevant to a decision of
national priority
• a resulting failure of process (including proper public consultation) to gather and analyze all considerations relevant to providing advice
to decision-makers.

The Report recommended:
• review of all applicable law and obligations, including more robust implementation of the UK Charter, Ramsar and Migratory Species
Conventions
• EIAs and EISs be done, including a proper process for public consultation
• ‘Joined up’ analysis by relevant departments
• attention to best practices and training
• considerations to inform the next Development Plan, including government undertakings to ensure that lands donated for conservation
purposes cannot be rezoned for development.
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UK SUPREME

Berkeley v.
Secretary of State
for the Environment
(2001)

R. v. London
Borough
Bromley
(2006)

[House of Lords]

[House of Lords]

Source of Obligation
to Require
Environmental
Impact Assessment

EEC Directive 85/337

EEC Directive 85/337

Substance of
Obligation:
What EIA entails

Must be comprehensive,
accessible, non-technical,
after public consultation

May be done at “Reserved Matters” approval
stage if environmental
impact was not known
or anticipated at “In-principle” approval stage

CO U RT C A S E S

Belize Alliance
of Conservation v.
Dept. of the Environment (2004)

Save Guana
Cay Reef
Association v. R.
(2009)

[Privy Council]

[Privy Council]

BERMUDA
Local Belize Law

Legitimate Expectations
resulting from statements of
Bahamian officials recognizing
need to take account of
residents’ concerns and wishes

Aims at disclosure of
relevant information
and public discussion
of issues

Public consultation
should be: at formative
stage; with adequate
time; and, sufficient
reasons for proposals

UK Environment Charter
(incorporating No.17 of
the Rio Principles)
Commitment to require EIA
prior to approving projects that
are (a) major and (b) likely to
have significant adverse impact
on the environment

Current practice: EIA
not required for Special
Development Orders;
discretionary only for
Development Applications
Board deliberations. Public
consultation not required.

Ombudsman Act 2004 “In a Nutshell”
Chapter VI A, s.93A of the Bermuda Constitution 1968
provides
• For appointment of the Ombudsman by the Governor, after
consultation with the Premier who shall first have consulted
the Opposition Leader.

in the public interest; and
• makes recommendations about the specific complaint
and generally about ways of improving administrative practices and procedures.
• Section 6 The Ombudsman may not investigate

• For removal by the Governor for inability to discharge the

• until existing procedures or appeals have been ex-

functions of office, misbehaviour, or engaging in any other

hausted unless she determines that it was not reason-

unauthorized occupation.

able for the Complainant to have resor ted to such

• That in the exercise of her functions, the Ombudsman shall
not be subject to the direction or control of any other person
or Authority.

procedures; or
• those matters listed in the Schedule to the Act, including:
administrative actions that may not be inquired into by any
Court; actions taken by Cabinet, Ministers or Junior Minis-

The Ombudsman Act 2004 provides that the Ombudsman
• Section 2 may investigate administrative decisions, acts, recommendations; failure to do an act or make a decision or recommendation; and failure to provide reasons for a decision or action.
• Section 2 determines if there is evidence of “Maladministration” which includes actions which are inefficient, bad,
improper, unreasonable delay, abuse of power (including
discretionary), contrary to or mistake of law, mistake of facts,
irrelevant grounds, unfair, oppressive, improperly discriminatory, arbitrary procedures, negligent.
• Section 3 reviews administrative actions of all Gov-

ters; pardon power of the Governor; action taken for investigation of crime or protecting security of Bermuda; conduct
of proceedings before a court of law or tribunal; personnel
and employment matters.
• Section 7 Complaints may be made orally, electronically or in
writing by a person aggrieved (or other suitable person)
about actions within the last 12 months.
• Persons detained or confined are entitled to be given a
sealed envelope to write to the Ombudsman.
• Sections 8 & 10 The Ombudsman may make preliminary inquiries before launching a formal investigation
or mediation.

ernment depar tments and boards, Public Authorities,

• Section 9 The Ombudsman may decide not to investigate if

other bodies established by Legislature or a Minister or

the Complainant knew of administrative action more than one

whose revenues or fees derive from money provided or

year prior to complaint; existing law or administrative pro-

authorized by Legislature.

cedure provides adequate remedy and there is no reasonable

• Section 5 The Ombudsman investigates administrative action
of an Authority
• pursuant to a specific complaint or on her own motion –

justification for the Complainant not to have availed himself of the remedy; the complaint is frivolous, vexatious or
not made in good faith or has been settled.

notwithstanding that no complaint has been made – where

• Sections 11- 13 After notifying the Authority of the intent to

there are reasonable grounds to carry out an investigation

investigate, the Ombudsman may obtain information from
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such persons and in such manner as she considers
appropriate, including inspecting premises, summoning
persons and examining them under oath.
• Section 14 All information given to the Ombudsman
is privileged. It is not a breach of any relevant obliga-

D i d Yo u K n o w ?
Responsibilities of Owners
re Planning Applications

tion of secrecy to provide information to the Ombudsman. No person may be penalized or discriminated
against in their employment for complaining or giving
information to the Ombudsman.

We have noticed that where an agent acts on a
complainant’s behalf, particularly with planning matters,
the owner may not always be informed of the Department

• Section 15 The Ombudsman makes such recommen-

of Planning’s (“Department”) requirements. For example,

dations as she sees fit including that an omission be

in a couple of instances the Department has issued Field

rectified, decision be cancelled or altered, reasons be
given, practice or course of conduct be altered and an
enactment be reviewed.
• Section 16 Within 20 days of receiving the Ombudsman’s recommendation, Authorities must notify her of

Correction Notices but the owner is unaware that such
notices affected their property. In other scenarios the
owner was not aware that certain aspects of development,
which appear to be minor in nature, actually require the
Department’s approval.

action taken or proposed to give effect to the recommendation or reasons for failure to implement. She

Even if they have hired agents and general contractors,

may submit a Special Report to Parliament if she

owners must familiarize themselves with the require-

deems the response inadequate or inappropriate.

ments of the Department at each stage of development,

• Sections 17 & 24 The Ombudsman submits an
Annual Report and any Special Reports to the Speaker
of the House of Parliament with a copy to the Gover-

for example:
• review the Permit and Inspection Card to ensure that
necessary inspections have taken place

nor and a copy to the President of the Senate. The

• review the planning and building files at the

Ombudsman may not make any adverse statements in

Department to see whether or not any Field Correction

reports without giving the Authority an opportunity to

Notices or Stop Work Orders have been issued against

be heard.

your building permit

• Sections 20 & 21 The Ombudsman and staff must
maintain secrecy and are privileged from Cour t
proceedings.
• Sections 25 & 26 Any obstruction of the Ombudsman
in the performance of her functions constitutes the

• review the Inspection Reports to confirm what parts
of the development have failed inspections
• find out the name of the inspector of your property
and have an informal conversation with him about
the progress of your development

offence of Contempt of Court. Intentional misleading
or false statements are summary offences.
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How to Make a Complai n t t o t h e O m b u d s m a n
How do I make a complaint?

What can I complain about?

By letter, in person, telephone, fax or email:

• Any administrative action* – that is, a decision, recommend-

Suite 102, Dundonald Place, 14 Dundonald

ation made or act done or omitted (including failure to provide

Street West, Hamilton HM 09

reasons for a decision);

Monday - Thursday 9:00 a.m.-5:30 p.m.
Friday 9:00 a.m.-5:00 p.m.
Tel: 441 296 6541 • Fax: 441 296 7734

• Administrative action that appears to be bad, unfair, arbitrary,
discriminatory, unreasonable, oppressive, inefficient, improper,
negligent, unreasonably delayed or based on a mistake of
law or fact;
• Please complain only after you have already tried to work

complaint@ombudsman.bm

things out with the Authority or resolve the matter through

info@ombudsman.bm

existing remedies (unless it is unreasonable to expect you to

www.ombudsman.bm

resort to such remedies).

NOTE: Please submit relevant documents

* Administrative action was done within the 12 months prior

when making your complaint.

to complaint

Who can make a complaint?
Anyone who feels personally unjustly treated by an administrative
action of an Authority. A family member or other suitable person
may make the complaint if you cannot.
The Ombudsman can also investigate matters on her “own motion”
in the public interest although there is no specific complaint.

How long does it take?
The Ombudsman investigates complaints as quickly as possible
and therefore requests timely responses from Authorities. Many
complaints can be resolved in a few weeks, but more complex
complaints can take much longer.

How much does it cost?
Services are free and available to anyone.
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